é) Butler

Community College - Ready for Life -

BUTLER COMMUNITY COLLEGE
BOARD OF TRUSTEES
SPECIAL BOARD MEETING
4:30 p.m., Monday, September 27, 2021 — Dankert Board Room
Watch Live via http://www.butlercc.edu/bctv

4:30 p.m.  Special Board Meeting — Dankert Board Room, Upper Level of the
Hubbard Welcome Center, 901 S. Haverhill Road, El Dorado, Kansas.

Board Work Session — Strategic Plan Update (if time allows)

. CALL TO ORDER (4:30 p.m.)
.  PLEDGE OF ALLEGIANCE (4:30 p.m.)
. APPROVAL OF AGENDA (4:35 p.m.)

V. BOARD STRATEGIC DISCUSSION - ISSUES AND OPPORTUNITIES
A. Nursing (Krull) (4:35 p.m.)

V. BOARD ACTION ITEMS

A. Symmetry Settlement Agreement (Williams) (5:05 p.m.)................ 2
B. Deferred Maintenance and Renovation Projects (Williams) (5:10 p.m.)
......................................................................................................... 9

VI.  ADJOURNMENT (5:30 p.m.)

VIl.  BOARD WORK SESSION (5:30 p.m.)



http://www.butlercc.edu/bctv

TOPIC for ACTION
Symmetry Energy — Natural Gas Settlement

REPORT:

At the September 14 board meeting the administration recommended that the board
approve Symmetry Energy’s settlement offer for the extraordinary natural gas charges
from last February’s extreme cold spell.

No action was taken at that time because of news that the Kansas Attorney General
(AG) was going to investigate Symmetry’s actions.

Ray Connell, College Counsel, was asked to assess the effect of the AG’s involvement
as it relates to the decision to accept the settlement offer. Ray spoke with the AGs office
and with one of the attorney’s representing KIUMP in the settlement negotiations.

The AG inquiry is for residents under the Consumer Protection Law. This inquiry will
likely take months or years to complete, and the college will not be included in any
resolution since it is for “residents.”

Also, Ray concluded after his discussions that the college received the best settlement

offer and recommended approval.

RECOMMENDED ACTION:
Approve the attached Symmetry settlement agreement.

RECOMMENDED FUNDING SOURCE:
General Fund

Submitted by: Kent Williams, Vice President of Finance
Supervisor: Kim Krull
Date: September 20, 2021



DocuSign Envelope ID: D1E23D62-40EE-4006-3286-6005E3785T1D

EXECUTION COPY

CONFIDENTIAL SETTLEMENT AGREEMENT AND EELEASE

THIS CONFIDENTIAL SETTLEMENT AGREEMENT AND RELFASE
(“Agreement™) 15 made and entered into as of thus 1st day of September, 2021 (the “Effective
Date™). by and between SYMMETRY ENERGY SOLUTIONS, LLC, a Delaware limited
liability company (“Symmetry™), KANSAS JOINT UTILITY MANAGEMENT PROGRAM
(“EJUMP™), and EJUMP Parficipating Schools. Symmetry, KJTUMP, and Participating Schools
are collectively referred to as the “Participating Schools.” Symmetry and ETUMP are collectively
referred to as “The Parties ™

RECITALS

Al The Parties are parties to a contract pursuant to which EJUMP buys natural gas
from Symmetry. The confract entered into by the Parties pursuant to an Energy Services
Agreement dated August 16, 1999 and Natural Gas Sales Contract dated June 6, 2002, as amended
by the Natural Gas Sales Agreement dated March 2, 2006, which consists of varous transaction
confirmations dated in Mayv and June 2019 (“Transaction Confirmations™) (collectively, the
“Contract™). The Contract 1s attached hereto as Exhibit C.

B. Symmetry billed the Participating Schools in the amount of $8.400,066.73 for
Natural Gas Sales ("NGS™) and “related charges.” and sent invoices to individual Participating
Schools (the “February 2021 Invoices™). The NGS portion of the Febmary 2021 Invoices 1s
$7.162.363.98. Symmetry confinms that no penalty charges from local distribution companies or
any other entity are included in the “related charges.”

C. The Participating Schools have paid Symmetry $3.526,308.05 with respect to the
February 2021 Invoices, leaving an unpaid amount of $4.873,758.68 (the “Balance™), which
EKJUMP and the Parficipating Schools dispute they owe under the Contract.

D. Symmetry and KJUMP, for itself and on behalf of all its Participating Schools,
enter into this Agreement to resolve fully and finally all claims that ETUMP or the Participating
Schools may have against Symmetry related to the February 2021 Invoices or Symmetry’s sale of
natural gas and natural gas services provided m February 2021. This Agreement 15 intended to
forever discharge and extinguish all claims and causes of action that the Parties have against each
other relating to the February 2021 Invoices or Symmetry’s sale of natural gas in Febmary 2021.

E. The Parties acknowledge that this Agreement constitutes a settlement of the dispute
and 15 not an admission of liability of any signatory.

NOW THEREFORE. for and in consideration of the above Recitals, which are not mere
Recitals and which are a material part hereof, and in consideration of the mutual pronuses set forth
below, the Parties agree as follows:
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1. Settlement Paviment. In consideration of the Eelease set forth in Section 2.
Symmetry will (a) agree, subject to the adjustment referenced below, to discount the amount billed
for NGS in the February 2021 Invoices by a material amount equal to $3,581,181.99, and (b)
accordingly accept payment of $1,983,194 25 (the “Settlement Payment™) from (140) Participating
Schools that have a balance due as full payment of the Balance, and (c) on or before October 15,
2021, 1ssue credits to (42) Participating Schools who have already paid more than their share of
the settlement payment in the amount of $690.617.56. subject to the adjustment referenced below
(the “Settlement Credit™). Symmetrv is willing to make this accommodation, and offer this
significant discount, in recognition of the educational status of the Participating Schools, their role
in the community, the length of the Parties™ relationship and the distinct nature of the KITUMP
Contract. This Agreement 15 confingent on Symmetry’'s receipt of at least 75% of the Settlement
Payment ($1,487.395.68) by September 22, 2021. Should such amount not be received by
Symmetry on or before such deadline, this Agreement 15 null and void as to KJTUMP and all
Participating Schools. Any amount of the Settlement Payment not received by September 30, 2021
will be deducted (pro-rata) from the Settlement Credit to be paid to Participating Schools. Any
Participating School that fails to remut its outstanding settlement obligation to Symmetry by
September 30, 2021, as reflected in revised mnvoices that Symmetry shall issue pursuant to this
Section, shall forfeit all nmghts under this Agreement. and agrees to full payment of ifs pre-discount
individual past due balance.

February 2021 Invoice Amount

(total of NGS and applicable $8.400,066.73
other vtility charges)
NGS Discount —($3.581.181.99 |
Balance after NGS Discount [$4.818.884 74 |
Amount received =

- $3,52 .05
(as of August 12. 2021) $3,526,303.0
Balance Due $1,202,576.60
Settlement Payment %1.983,194.25
Settlement Credit

- 5

(Unadjusted) $690,617.56

2. Release. In consideration of the discount set forth in Section 1 above. the
sufficiency of which 1s hereby acknowledged, KTUMP, each of the Participating Schools, and each
of their respective agents. successors. assigns, heirs, executors and adnunistrators, (hereinafter
collectively referred to as “Releasors™) hereby fully release and forever discharge Symmetry and
all subsidiary and affiliated cnmpanif:s of Symmetry, and all of their n:spectiw directors, officers,
emplay&es agents, successors, assigns, heirs, executors and administrators, insurers. co-insurers,
reinsurers, insurance brokers, and all other related persons or enfities, past, present, and future
(heremnafter collectively referred to as “Releasees™) from any and all actions, causes of action,
suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, specialties. covenants,
confracts, confroversies, agreements, promuises, wamanfies, variances, frespasses, damages,
judgments, extents, executions, claims, and demands whatsoever, in law or equity, that any
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Releasor has, possesses, and asserts, or that any Releasor may have, possess or assert, at any point
in fime, against anv of the Releasees ansing out of or relating to the February 2021 Invoices or
Symmetry’s sale of natural gas to KTUMP in February 2021. This release shall cover and include,
but shall not be limited fo, any claims asserted on behalf of one or more putative classes in the
pufafive class action complaints described in Section 3 below or in anv other related or simuilar
class action suit, including but not limited to tort claims, equitable claims, claims for breach of
contract, breach of warranty, breach of the duty of good faith and fair dealing, breach of statutory
dufies. actual or constructive frand, misrepresentation, omission, frandulent inducement, statutory
or consumer nusrepresentation, onussion or fraud, unfair business or trade practices, anv night to
recovery of relief in through or as a result of a parens patriae achion, a pnvate-attorney-general
action or other governmental action or investigation, restitution, rescission, compensatory and
punitive damages, statutory damages, injunctive or declaratory relief. public injunction, any right
to relief pursuant to a public injunction, attorneys™ fees, interests, costs, penalties and any other
claims, whether known or unknown, suspected or unsuspected, contingent or matured, direct or
indirect. under federal, state, provincial or local law, rules or regulations. It i1s the intent of the
Releasors that this Agreement irrevocably bars any claims of any kind or manner that can or may
be asserted by Releasors against the Releasees arising out of or relating to the February 2021
Invoices or Symmetry’s sale of natural gas or natural gas services provided to EJUMP in February
2021. This release 15 immediately effective upon full execution of this Settlement Agreement by
the Parties.

3. Notice of Class Action Litigation Symmetry has made EKJUMP and the
Participating Schools aware through Exhibits A and B to thus Agreement of two putative class
action complaints filed in Texas, related to Symmetry's sale of natural gas: (1) Certified Roses
Inc.. et al. v. Symmetry Energy Solutions, LLC. Case No. 2:21-cv-133 (E.D. Tex., filed Apr. 15,
2021) (the “Certified Roses Action™) and (11) Quasar TMC Morgan. Ltd.. et al. v. Symmefry
Energy Solutions, LLC Case No. 2021-27527 (filed May 7. 2021) (the “Quasar Acfion™)
(collectively, the “Lawsuits™). EKJUMP and the Participating Schools, acknowledge receipt of
Exhibits A and B to this Agreement. namely the two Notices of Class Action Litigation Related to
Symmetry's Sale of Natural Gas in Febmuary 2021, providing additional information and details
regarding the Lawsuits, the claims brought and the relief sought, and ways to learn more about the
Lawszuits. By entening info this Agreement, KJUMP and the Participating Schools, are waiving
the right to participate in the Lawsuits or any other class or consolidated proceeding, known or
unknown, against Svmmetry for any alleged harms caused by or related to Svmmetry's sale of
natural gas or natural gas services provided m Febmary 2021. EKJUMP and theParticipating
Schools, are aware that they are waiving the right to seek the relief sought in the Lawsuits or any
other form of monetary damages or judicial relief by entening mto this Agreement. KJTUMP and
the Participating Schoolsacknowledge that persons who choose to jomn the Lawsuits may recerve
more, less, or different relief than that provided to KTUMP and the Participating Schools under the
terms of this Agreement. With knowledge of the foregoing, EJUMP and the Participating Schools,
have chosen the benefits of this Agreement over anv benefits that might be available through
participation in the Lawswits.

4. Waiver of Class Action Participation. EJUMP, on its own behalf and on behalf
of the Parficipating Schools, hereby waives any right to participate in any class action lawsuit
relating fo the February 2021 Invoices or Symmetry’'s sale of natural gas in Febmary 2021,
including the Lawsuits described in Section 3 above. In addition if a class is certified in any such
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lawsmt, including the Lawsuits descnibed in Section 3 above, relating to the Febmary 2021
Invoices or Symmetry’s sale of natural gas or natural gas services provided in Febmary 2021 and
EJUMP and the Participating Schools are included within the scope of the class, KEJUMP and the
Participating Schools, agrees to opt out of that class within the time allotted to do so.

5. Confidenrtialitv. The terms of this Agreement shall be treated as confidential to
the fullest extent possible consistent with given the legal obligations of the Parties. Nothing in this
confidentiality provision shall prolubit or limit the Parties from disclosing the terms of this
Seftlement Agreement fo necessary employees charged with negotiating, implementing, and
enforcing this Agreement; their accountants and attorneys; their officers and directors; the boards
of each Participating School; and as otherwise required by law, including any applicable open
records or freedom of information statutes. The Parties may also disclose to any thurd parties.
courts or tribunals the fact that Symmetry and KTUMP have entered into an agreement fo resolve
all 1ssues between them related to the February 2021 Invoices and Symmetry's sale of natural gas
or natural gas services provided i February 2021. Symmetry may also disclose the content and
terms of this Seftlement Agreement to the extent necessary to the defense or settlement of the
Certified Roses Action, Quasar Action or any other class action or consolidated or representative
proceeding related fo Symmetry's sale of natural gas in February 2021, and to any government
enfities, agencies, or regulatory authonties. This provision is a material term and 1s essentfial
consideration for entering info this Settlement Agreement. Disclosure of information pertaining
to this Settlement Agreement, except where provided for under the specific conditions described
herein, shall be considered a matenal breach of this Settlement Agreement. KJUMP and each
Participating School acknowledges that compliance with this Confidentiality section is material to
Symmetry entering info this Settlement Agreement, and each Participating School further agrees
that 1f will be obligated to repay the discount from the February 2021 Invoices set forth in Section
1 if any such Parficipating School breaches the obligations set forth in this Section.

6. Indemnification. EKIUMP and each Partficipating School agrees that
indemmification of any applicable penalties related to Symmeiry’'s sale of natural gas in February
2021 shall be governed by Section 6 of the General Terms and Conditions. A copy of the Contract
is attached hereto as Exhibat C.

1. Urility Fees. EJUMP and the Participating Schools agree and acknowledge that
the Transport Pass-Through Fee on the February 2021 Invoices are fees that are charged and
calculated by the utility and are consolidated on Symmetry’s mnvoices to KJUMP every month mn
the normal course of business, that Symmetry did not calculate the Transport Pass-Through Fees
on the February 2021 Invoices, and that such fees are not penalties as set forth in Section 6 of this
Agreement and Section 6 of the Contract.

8. EJUMPs Right to Independent Advice. KETUMP and the Participating Schools
acknowledge that the decision whether or not to enter imnto this Agreement is enfirely voluntary on
the part of KJUMP and the Participating Schools. EJUMP andthe Participating Schools further
acknowledge that Symmetry has mformed KJUMP and the Participating Schools that it cannot
give KJUMP or anv of the Parficipating Schools legal advice. Symmetry has also mformed
EJUMP and the Parficipating Schools of their right to consult with legal counsel, and KTUMP and
the Participating Schools acknowledge that they have had adequate time to do so before executing
this Agreement.
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9. Taxes. EKJUMP and the Parficipating Schools agrees that all tax Liability which
may result from the payment of money as set forth herein rests with KJUMP and the Participating
Schools alone. KJUMP and the Parficipating Schools expressly acknowledge that they have had
the opportunity to consult, if they so desire, with a tax adviser of their choosing prior to the signing
of this Settlement Agreement.

10. Governing Law and Dispute Resolution. This Agreement is to be construed and
govermned by the laws of the State of Kansas, exclusive of its choice of law rules. In the event of
any dispute or claim ansing from or relating to this Agreement or the breach thereof, the Parties
shall use their best efforts to settle the dispute or claim  To this effect, they shall consult and
negotiate with each other in good faith and, recognizing their mutual interests, attempt fo reach a
just and equitable solution satisfactory to both Parties. If they do not reach such solution within a
period of sixty (60) days, then, upon notice by either Party to the other. all disputes or claims,
including as to arbitrability, shall be finally settled by arbitration administered by the American
Arbitration Association in accordance with the provisions of its Commercial Arbitration Rules.
As the procedure for arbitration, Symmetry shall first propose to KTUMP three potential arbitrators
from AAA within fifteen (15) days™ notification of a dispute. IfEKJUMP rejects all of Symmetry’s
proposed arbitrators, EJUMP may propose within fifteen (15) days of bemng notified of
Symmetry’s choices three (3) additional potential arbitrators. Symmetry shall then have fifteen
(15) days to accept or reject EJUMP s proposed arbitrator choices. If the Parties cannot agree on
an arbitrator following this procedure, AAA will select the arbitrator. The substantially prevailing
party in such arbitration shall be entifled to an award of attorney’s fees and costs. The arbitration
venue shall be seated in Kansas City, Kansas. The judgment on the award rendered by the
arbitrator may be entered in any court having junisdiction thereof.

11. No Admission of Liabilitv or Wrongdoing. The Parties agree that neither this
Settlement Agreement nor the furnishing of the consideration for this Seftlement Agreement shall
be deemed or construed at any time for any purpose as an admission by any Party of liability to
the other. Nothing contained herein shall constitute an adjudication or finding on the merits as to
any obligation or liability of any Party.

12. Warranties of the Parties. Each Party represents and warrants to the other that it
now possesses, and that 1t has not assigned to any other person or enfify, the claims against the
other Party that if is releasing heremn. Each Party also represents and warrants that its representative
who signs this Settlement Agreement is duly authorized to bind it (and, in the case of KJUMP, to
bind each of the Participating Schools) to the terms of this Settlement Agreement.

13.  Binding Effect. All of the obligations, terms. provisions, and releases set forth in
this Agreement shall be binding upon and shall inure to the benefit of the Parties and their
respective successors and assigns.

14. Amendment. This Agreement may not be waived, changed, amended. modified.
or otherwise altered except in wrting executed by the Party against which such amendment,
modification, alteration, or waiver 15 sought to be enforced.

15.  Entire Agreement. This Agreement constitutes the entire agreement between the
Parties with respect to the subject matter hereof and all prior discussions, negotiations, and
commumnications concerning the subject matter hereof are deemed merged herein.
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16. Section Headings. Section headings are used herein for convenience of reference
only and shall not affect the meaning of any provision of the Settlement Agreement.

17.  Severabilitv. If any part of this Agreement 15 determined to be unenforceable
under any law whatsoever, the remaiming parts of the Agreement shall be given full effect. The
Parties agree that if any portion of the Agreement or the Agreement in whole are found
unenforceable under any law whatsoever, the Parties will execute and deliver such additional
documents as may be convenient or necessary for the purpose of effectuating setflement and
release of claims as set forth above.

18. Counterpart Execution. This Agreement may be executed in counterparts and
facsimile or electronic signatures shall have the same force and effect as oniginal signatures.

19.  Public Statement. At Symmetry's option, KJUMP agrees fo make a public
statement regarding the resolution of the Parficipating Schools’, or most of the Parficipating
Schools”, disputes with Symmetry, acknowledging Symmetry's good faith efforts and significant
accommodation of the Schools™ interests, the distinct nature of the KTUMP Contract, and any other
matters reasonably requested by Symmetry.

IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates
specified below.

SYMMETRY ENERGY SOLUTIONS, LLC

s Hneuligred by:

B‘:’t Fanan arasae Date; 8/16/2021

—— RS ATARSST

Printed Wame: Brian Harrison

Title: ¥F, Sales & Oorigination




TOPIC for ACTION
Deferred Maintenance and Renovation Projects

REPORT:

To complete the deferred maintenance and renovation projects (listed below), we
propose utilizing a Construction Manager at Risk (CMR). Based on the timeline,
administration is recommending contracts with Gravity Works as Architect, and Simpson
Construction as CMR. The projects timeline provides Butler with the opportunity of using
HEERF funding to complete these projects. The projects are estimated for a total cost
$4,213,334.00.

Projects Estimated Cost
1600 (Educare Building) $795,713.00
ADA: 100, 500, 600, 900 & sidewalks $195,000.00
700 building roof $184,536.00
300 HVAC equipment $800,865.00
500 HVAC equipment $2,237,220.00
Total $4,213,334.00
RECOMMENDED ACTION:

Authorize the college administration to approve Simpson Construction as CMR and
Gravity Works as Architect for the deferred maintenance and renovation projects, and
approve the preliminary budget of $4,213,334.00.

RECOMMENDED FUNDING SOURCE:

Direct HEERF funds and HEERF Designated Account with the possible use of the
Capital Project Designated Account.

Submitted by: Lynn Umholtz
Supervisor: Kent Williams
Date: September 9, 2021



